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FILED

APRIL 15, 2020
U.S.EPA- REGION IX

UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
REGION 9
75 Hawthorne Street
San Francisco, California 94105

IN THE MATTER OF: ) DOCKET NO. UIC-09-2020- oro5
)
State of Hawai‘i, Department of Land and g
Natural Resources, and City and County of )
Honolulu, CONSENT AGREEMENT
)
) AND
Respondents. ) FINAL ORDER
)
Proceedings under Sections 1423(c) of the )
Safe Drinking Water Act, 42 U.S.C. § 300h- )
2(c). )
CONSENT AGREEMENT
I. AUTHORITIES AND PARTIES
l. The United States Environmental Protection Agency (“EPA”), Region 9, the State

of Hawai‘i, Department of Land and Natural Resources (“DLNR”), and the City and County of
Honolulu (“CCH?”) (collectively the “Parties™) agree to settle this matter and consent to the filing
of this Consent Agreement and Final Order (“CA/FO”). The CA/FO commences and concludes
this proceeding in accordance with 40 C.F.R. §§ 22.13(b), 22.18(b)(2) and 22.45(b).

Z, This is a civil administrative action brought by EPA Region 9 against
Respondents DLNR and CCH pursuant to Section 1423(c) of the Safe Drinking Water Act
(“SDWA”), 42 U.S.C. § 300h-2(c), for violations of the SDWA and the Underground Injection
Control (“UIC”) requirements set forth at 40 C.F.R. Part 144.

3. Complainant is the Director of the Enforcement and Compliance Assurance
Division, EPA Region 9. The Administrator of EPA delegated to the Regional Administrator of
EPA Region 9 the authority to bring and settle this action under the SDWA. In turn, the Regional

Administrator further delegated the authority to bring this action and sign a consent agreement
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settling this action under the SDWA to the Director of the Enforcement and Compliance

Assurance Division.

4. Respondent DLLNR is a department of the Hawai‘i state government.

3. Respondent CCH is a municipality.

6. This CA/FO is entered into voluntarily by the Parties to settle their disputes
without the risks of adverse findings and conclusions, or a final order or judgment after
litigation.

II. APPLICABLE STATUTES AND REGULATIONS

7. Pursuant to SDWA Sections 1421 to 1429, 42 U.S.C. §§ 300h to 300h-8, EPA has
promulgated regulations at 40 C.F.R. Part 144 establishing minimum requirements for UIC
programs to prevent underground injection that endangers drinking water sources.

8. “Underground injection” means the subsurface emplacement of fluids by well

injection. 42 U.S.C. § 300h(d)(1); 40 C.F.R. § 144.3.

9. “Well injection” means the subsurface emplacement of fluids through a well. 40
C.F.R. § 144.3.
10.  “Well” means, in relevant part, a dug hole whose depth is greater than the largest

surface dimension. 40 C.F.R. § 144.3.

L1 A “cesspool” is a “drywell,” which in turn is a “well,” as those terms are defined
in 40 C.F.R. § 144.3.

12.  “Large capacity cesspools” (“LCCs”) include “multiple dwelling, community or
regional cesspools, or other devices that receive sanitary wastes, containing human excreta,
which have an open bottom and sometimes perforated sides.” 40 C.F.R. § 144.81(2). LCCs do
not include single-family residential cesspools or non-residential cesspools which receive solely

sanitary waste and have the capacity to serve fewer than 20 persons per day. /d.
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1.3, UIC program regulations classify LCCs as Class V UIC injection wells. 40 C.F.R.
§ 144.80(e).

14. Class V UIC injection wells are considered a “facility or activity” subject to
regulation under the UIC program. 40 C.F.R. § 144.3.

15, “Owner or operator” means the owner or operator of any “facility or activity”
subject to regulation under the UIC program. 40 C.F.R. § 144.3.

16.  The “owner or operator” of a Class V UIC well must comply with Federal UIC
requirements in 40 C.F.R. Parts 144 through 147 and must also comply with any other measures
required by the owner’s and operator’s State or EPA Regional Office UIC Program to protect
underground sources of drinking water. 40 C.F.R. § 144.82.

17 Owners or operators of existing LCCs were required to have closed those LCCs
no later than April 5, 2005. 40 C.F.R. §§ 144.84(b)(2) and 144.88.

18. Pursuant to Section 1422(c) of the SDWA, 42 U.S.C. § 300h-1(c), and 40 C.F.R.
§ 147.601, EPA administers the UIC program in the State of Hawai‘i. This UIC program consists
of the program requirements of 40 C.F.R. Parts 124, 144, 146, 147 (Subpart M), and 148.

19, Pursuant to Section 1423(c)(1) of the SDWA, 42 U.S.C. § 300h-2(¢c)(1), and 40
C.F.R. § 19.4, EPA may issue an administrative order either assessing a civil penalty of not more
than $22,363 per day per violation up to a maximum of $279,536, or requiring compliance, or
both, against any person who violates the SDWA or any requirement of an applicable UIC

program.

I1I. ALLEGATIONS

20. Respondent DLNR is a department of the State of Hawai‘i and thus falls under the
definition of'a “person” within the meaning of Section 1401(12) of the SDWA, 42 U.S.C. §

300f(12), and 40 C.F.R. § 144.3.
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